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QUESTIONS PRESENTED

1. Whether it was error for the trial court to issue a preliminary injunction

with respect to the AGQS on the basis that NHDES failed to adequately

consider costs and benefits where such requirements do not appear in

RSA ch. 485-C (the Groundwater Protection Act).  App. Vol. IV, 239-

40 (Defendant’s Mot. for Expedited Reconsideration at 2-3).

2. Whether the trial court committed error when it issued a preliminary

injunction with respect to both the MCL and the AGQS based on a

conclusion that NHDES did not undertake adequate consideration of the

costs and benefits to affected parties.  App. Vol. III, 31-32 (Defendants’

Objection to Motion for Preliminary Injunction at 29-30).

3. Whether the record fails to support a showing of harm sufficient to

support a preliminary injunction with respect to either the MCL or the

AGQS.  App. Vol. III, 6-16 (Defendants’ Objection to Motion for

Preliminary Injunction at 4-14).
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CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

N.H. Const., Part I, Art. 28-a - Mandated Programs.

The state shall not mandate or assign any new, expanded or modified
programs or responsibilities to any political subdivision in such a way as to
necessitate additional local expenditures by the political subdivision unless
such programs or responsibilities are fully funded by the state or unless
such programs or responsibilities are approved for funding by a vote of the
local legislative body of the political subdivision.

N.H. RSA 31:3-a - Suits Involving State-Mandated Programs.

If legal proceedings have been commenced by a town against the state over
whether a state program or responsibility violates the provisions of Part I,
Article 28-a of the New Hampshire constitution relative to mandated
programs, all penalties or liens which the state may impose on the town for
failure to comply with the state program or mandate shall be stayed until
the court proceedings are completed. For the purposes of this section, the
term "town" shall mean every political subdivision of the state, which shall
include any village district, school district, city, county, unincorporated
town, or unorganized place.

N.H. RSA 485:3 - Drinking Water Rules.

I. The commissioner shall adopt under RSA 541-A, following public
hearing, drinking water rules and primary drinking water standards which
are necessary to protect the public health and which shall apply to all public
water systems. Such rules shall include:
  (a) identification of contaminants which may have an adverse effect on
the health of persons;
  (b) After consideration of the extent to which the contaminant is found
in New Hampshire, the ability to detect the contaminant in public water
systems, the ability to remove the contaminant from drinking water, and the
costs and benefits to affected parties that will result from establishing the
standard, a specification for each contaminant of either:
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(1) A maximum contaminant level that is acceptable in water for
human consumption; or

(2) One or more treatment techniques or methods which lead to a
reduction of the level of such contaminant sufficient to protect the public
health, if it is not feasible to ascertain the level of such contaminant in
water in the public water system; and
  (c) criteria and procedures to assure compliance with the levels or
methods determined under subparagraph (b), including quality control
monitoring and testing procedures and standards to ensure compliance with
such levels or methods; criteria and standards to ensure proper operation
and maintenance of the system; requirements as to the minimum quality of
water which may be delivered to the consumer; and requirements with
respect to siting new facilities. Such rules shall be no less stringent than the
most recent national Primary Drinking Water Regulations in effect, as
issued or promulgated by the United States Environmental Protection
Agency.

N.H. RSA 485:16-e - Perfluorochemicals.

By January 1, 2019, the commissioner shall, in consultation with the
commissioner of the department of health and human services and other
interested parties, initiate rulemaking in accordance with RSA 541-A to
adopt a maximum contaminant limit for perfluorooctanoic acid (PFOA),
perfluoroctanesulfonic acid (PFOS), perfluorononanoic acid (PFNA), and
perfluorohexanesulfonic acid (PFHxS).

485-C:6 - Ambient Groundwater Quality Standards.

I. The commissioner shall establish and adopt ambient groundwater quality
standards for regulated contaminants which adversely affect human health
or the environment. Ambient groundwater standards shall apply to all
regulated contaminants which result from human operations or activities,
but do not apply to naturally occurring contaminants. Where state
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maximum contaminant levels have been adopted under RSA 485:3, I(b),
ambient groundwater quality standards shall be equivalent to such
standards. Where federal maximum contaminant level or health advisories
have been promulgated under the Federal Safe Drinking Water Act or rules
relevant to such act, ambient groundwater quality standards shall be no less
stringent than such standards. The commissioner may adopt standards more
stringent than federal maximum contaminant levels or health advisories if,
accounting for an adequate margin of safety to protect human health at all
life stages, including but not limited to pre-natal development, the
commissioner determines federal standards are insufficient for protection of
human health. Where such standards are established based upon health
advisories that address cancer risks, the ambient groundwater quality
standards shall be equivalent to that exposure which causes a lifetime
exposure risk of one cancer in 1,000,000 exposed population. Where no
federal or state maximum contaminant level or health advisory has been
issued, the commissioner may adopt ambient groundwater quality standards
on a basis which provides for an adequate margin of safety to protect
human health and safety.

II. Health advisories that are adopted as ambient groundwater quality
standards shall be reviewed by the department at least every 5 years to
determine if new research warrants revising the current ambient
groundwater quality standard. If the department finds a revision is
necessary it shall conduct rulemaking to adopt the revised standard.

III. Ambient groundwater quality standards shall be the water quality basis
for issuance of groundwater discharge permits under RSA 485-A:13.

IV. Except for discharges of domestic wastewater regulated under RSA
485-A:13 and RSA 485-A:29, no person shall violate ambient groundwater
quality standards.

V. By January 1, 2019, the commissioner shall, in consultation with the
commissioner of the department of health and human services and
interested parties, initiate rulemaking to adopt ambient groundwater quality
standards for perfluorononanoic acid (PFNA) and perfluorohexanesulfonic
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acid (PFHxS).

VI. By January 1, 2019, the commissioner shall, in consultation with the
commissioner of the department of health and human services and
interested parties, conduct a review to determine whether current research
warrants revising the existing ambient groundwater quality standards for
perfluorooctanoic acid (PFOA) and perfluorooctanesulfonic acid (PFOS).

The following administrative rule sections are too voluminous to reproduce
here and are instead included in the Appendix:

N.H. Admin. R. Env-Or 600, et seq.

N.H. Admin. R. Env-Or 602.16

N.H. Admin. R. Env-Or 605.04(b)(2)

N.H. Admin. R. Env-Or 606.10(d)(3)

N.H. Admin. R. Env-Dw 700, et seq.

N.H. Admin. R. Env-Dw 712.23

N.H. Admin. R. Env-Wq 804.03

N.H. Admin. R. Env-Wq 808.03
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STATEMENT OF FACTS AND OF THE CASE

A. Statutory Background

RSA ch. 485, the Safe Drinking Water Act, requires the N.H. Dept.

of Environmental Services (“NHDES”) to, among other things, make rules

establishing “Maximum Contaminant Levels” or “MCLs.”  RSA 485:3.

MCLs are found in the drinking water rules at N.H. Admin. R. Env-Dw 100

et seq.  Once NHDES establishes an MCL, operators of public water

systems must test (generally quarterly) to determine if the water they

provide meets the MCL.  N.H. Admin. R. Env-Dw 712.23.  Any one

quarterly test may exceed the MCL; however, if the average concentration

of a contaminant over four consecutive quarters exceeds the MCL, NHDES

may require the water system to take corrective action.  App. Vol. IV, 212-

213 [Oct. 18 Tr. 71-72].1  Quicker action may be needed if initial results

show concentrations more than four times the MCL, as it will automatically

exceed the yearly average; however, any remedial action will take many

months to be designed, approved, and implemented. Id.

A separate statute, RSA ch. 485-C, the Groundwater Protection Act,

requires NHDES to protect groundwater quality.  Among other things, the

statute allows NHDES to establish “Ambient Groundwater Quality

Standards” or “AGQS.”  RSA 485-C:6.  AGQS are found within the

1 The State’s Appendix will be referenced as “App. Vol. __,__” The trial
court’s order and order on reconsideration appear in the addendum and will
be referenced as “Order, __ [Add. __]” and “Recon.Order, __ [Add. __],”
respectively.
Transcripts of the October 1, 2019 temporary hearing, October 18, 2019
preliminary hearing, and the December 6, 2019 discovery status conference
in the State’s Appendix will be referenced as “App. Vol. __,__ [_ Tr _].”
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NHDES Site Remediation Rules at N.H. Admin. R. Env-Or 600, et seq.

The statute precludes anyone from degrading groundwater to levels in

excess of an AGQS whether or not the groundwater is used as a drinking

water source.  RSA 485-C:6, III.  A spill that causes an exceedance of an

AGQS must be addressed by the responsible party.  Measures used to

remediate AGQS exceedances include groundwater treatment and recovery,

soil excavation, and monitored natural attenuation. N.H. Admin. R. Env-Or

605.04(b)(2),(3),(4), and Env-Or 602.16.  Cleanup efforts usually involve

protection and treatment of impacted drinking water sources.  N.H. Admin.

R. Env-Or 606.10(d)(3)(e)-(f).  For example, Saint-Gobain is currently

undertaking a multi-million dollar remediation project in southern New

Hampshire as a result of PFAS2 concentrations in groundwater exceeding

the applicable AGQS.  App. Vol. IV, 186-87 [Oct. 18 Tr. 45-46].

In 2016, pursuant to RSA 485-C:6, NHDES promulgated an AGQS

equal to a U.S. EPA health advisory of 70 parts per trillion (“ppt”) for

PFOA3 and PFOS4 combined.  App. Vol. I, 10.  In 2018, the Legislature

passed SB 309 (Laws 2018, ch. 368) in an attempt to further address PFAS

contamination.  App. Vol. I, 107.  SB 309 amended both statutes discussed

above—RSA ch. 485, the Safe Drinking Water Act, and RSA ch. 485-C,

the Groundwater Protection Act—and for the first time specifically

included water quality provisions in the statute on Air Pollution Control,

2 PFAS refers to a large class of per- and polyfluoroalkyl compounds also
called perfluorochemicals or “PFCs”.  This appeal involves four of these
compounds.
3 PFOA means Perfluorooctanoic Acid.
4 PFOS means Perfluorooctanesulfonic Acid.
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RSA ch. 125-C.  App. Vol. I, 107.

SB 309 amended the Safe Drinking Water Act, RSA ch. 485, to

better protect public health by requiring NHDES to promulgate MCLs for

four PFAS compounds:  PFOA, PFOS, PFNA5 and PFHxS.6 RSA 485:16-e.

SB 309 also inserted a provision in RSA 485:3 stating that NHDES shall

enact MCLs “[a]fter consideration” of several factors.  RSA 485:3, I(b).

These are:

The extent to which contamination is found in New

Hampshire;

The ability to detect the contaminant in public water systems;

The ability to remove the contaminant from drinking water;

and

The costs and benefits to affected parties that will result from

establishing the standard.

App. Vol. I, 110.  The statute does not prescribe or otherwise qualify the

level or type of “consideration” required.  The statute does, however,

expressly mandate establishment of a purely health-based standard, not a

cost-based standard. See RSA 485:3, I (requiring “standards which are

necessary to protect the public health”).  Specifically, the statute requires

NHDES to either create a standard “that is acceptable in water for human

consumption,” or, if the level needed to protect health is so small that it lies

below detection limits, a requirement for “one or more treatment techniques

… sufficient to protect the public health.”  RSA 485:3, I(b)(1),(2).

5 PFNA means Perfluorononanoic Acid.
6 PFHxS means Perfluorohexanesulfonic Acid.
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SB 309 also amended the Groundwater Protection Act, RSA ch.

485-C, to require NHDES to address PFOA, PFOS, PFNA and PFHxS.

RSA 485-C:6, V, VI.  For PFNA and PFHxS, the amended statute requires

NHDES to create an AGQS.  RSA 485-C:6, V.  For PFOA and PFOS, the

statute requires NHDES to work with the N.H. Dept. of Health and Human

Services to review “current research” and then determine whether it should

revise the existing AGQS.  RSA 485-C:6, VI.

Prior to SB 309, RSA 485-C:6 required an AGQS to be equivalent to

any established federal MCL or health advisory level.  App. Vol. I, 111.

RSA 485-C:6 also provided NHDES authority to enact an AGQS separately

from, and in the absence of, a federal advisory or MCL. Id.  As amended

by SB 309, the statute now requires that an AGQS must be equivalent to

any adopted State MCL.  RSA 485-C:6, I.  In keeping with the history of

RSA 485-C, SB 309 specifically provided NHDES authority to enact an

AGQS in the absence of a State MCL.  RSA 485-C:6, I.  SB 309 did not

amend RSA 485-C to include language requiring consideration of the

factors now in RSA 485:3 including consideration of costs or benefits, and

no such provisions appear in the statute. See RSA ch. 485-C.

B. NHDES PFAS Rulemaking

In late 2018, NHDES undertook three separate rulemakings with

respect to PFAS standards pursuant to SB 309:  one related to Water

Quality and Quantity (Env-Wq 402); one related to MCLs (Env-Dw 700

and 800 various sections & paragraphs); and one related to AGQS (Env-Or

603.03 (b) intro & (2) and (c) intro and Table 600-1).  App. Vol. II, 394-5;

App. Vol. IV, 348-9.  The initial proposed rules established MCLs and
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identical AGQS for each of the four PFAS compounds:

Initial Proposed MCL Initial Proposed AGQS

PFOA 38 ppt PFOA 38 ppt

PFOS 70 ppt PFOS 70 ppt

PFHxS 85 ppt PFHxS 85 ppt

PFNA 23 ppt PFNA 23 ppt

App. Vol. IV, 364.  After consideration of public comment and additional

scientific data, NHDES issued a final proposed rule in late June, 2019,

proposing more stringent MCLs and AGQS in order to protect public

health:

Final MCL Final AGQS

PFOA 12 ppt PFOA 12 ppt

PFOS 15 ppt PFOS 15 ppt

PFHxS 18 ppt PFHxS 18 ppt

PFNA 11 ppt PFNA 11 ppt

Id. at Vol. IV, 348, 363.  NHDES indicated that the final MCLs and AGQS

would become effective on September 30, 2019.

Two months after issuance of the final rule, and on the same day that

the rules were to become effective, the plaintiffs challenged the

rulemakings related to the MCLs and the AGQS claiming violations of
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N.H. Constitution Part I, Art. 28-a (unfunded mandate), RSA ch. 541-A

(statutory unfunded mandate and notice and comment provisions), due

process related to the timing of rulemaking, and RSA ch. 485, the Safe

Drinking Water Act, with respect to the consideration of costs and benefits.

App. Vol. II, 3-30; see also App. Vol. II, 426 [Oct. 1 Tr. 9]. The plaintiffs

did not challenge the science underlying the rulemaking and did not allege

that a more relaxed standard would still be protective of human health. Id.

C. The Plaintiffs

The complaint includes allegations from four very differently

situated plaintiffs, each described below:

1. The Plymouth Village Water and Sewer District

(“Plymouth Water District”)

The Plymouth Water District operates a public water system and

stands alone among the plaintiffs as the only entity purporting to be a

subdivision of a municipality.  Plymouth Water District brought, among

other things, a claim that the new standards imposed an unfunded mandate

under Part I, Art. 28-a of the N.H. Constitution.  App. Vol. II, 28.  Pursuant

to RSA 31:3-a, a village district (such as Plymouth Water District) cannot

be penalized for the failure to comply with a challenged State mandate

“until the court proceedings are completed.”

Plymouth Water District previously tested its water and results came

back below both reporting and detection limits.  App. Vol. III, 36.  The

detection limit associated with the results are below the challenged

standards. Id.  The State also volunteered to pay for Plymouth Water

District’s water testing.  App. Vol. III, 63 [Oct. 18 Tr. 61].  NHDES
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estimated the cost of testing to be about $350 per test, or $700 per quarter

for Plymouth Water District.  App. Vol. III, 36.7

2. The 3M Company (“3M”)

3M owns property located at 11 Paper Trail in Tilton that includes a

public water system; specifically a non-transient non-community water

system (i.e., a water system for employees). Id. at 36-37.  3M’s property is

subject to testing requirements in monitoring wells due to a pre-existing

Groundwater Discharge Permit (GDP).  3M has already tested for all four

compounds at issue here.  The results came back non-detect for all

compounds except PFOA which showed concentrations of 2 parts per

trillion (“ppt”)—well below the limits currently at issue.  App. Vol. III, 36-

37.  To this day, 3M has never submitted an affidavit or verified pleading

substantiating harm.  All of its allegations remain unsupported.  In fact, 3M

continues to maintain, on behalf of all of the plaintiffs, that none of the

plaintiffs need to demonstrate harm at all.  App. Vol. IV, 376-77, 381.

3. Resource Management Inc. (“RMI”)

RMI is a residuals processing facility.  It does not have a public

water system and, therefore, is not subject to MCLs.  App. Vol. III, 37.

Instead, because the RMI facility processes wastewater “residuals”

(meaning treated sludge and septage) for land application for beneficial

agricultural use, it operates under a Sludge Facility Permit (Permit#

SL96002).

7 Initially, the plaintiffs told the trial court that four quarterly tests would
cost up to $30,000 (App. Vol. II, 424 [Oct. 1 Tr. 7]) but later agreed with
the State that testing would actually cost about “$300 a pop.”  App. Vol.
IV, 217 [Oct. 18 Tr. 76].
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RMI’s Sludge Facility Permit requires groundwater monitoring for

the facility.  App. Vol. III, 40-41.  Monitoring results for RMI’s

groundwater showed levels above the pre-existing 70 ppt AGQS for PFOA

and PFOS. Id.  Therefore, in accordance with Env-Wq 808.03, RMI has

already created and submitted a corrective action plan (“CAP”) to address

PFOA and PFOS in the groundwater at the sludge facility. Id.  Under pre-

existing rules (Env-Wq 808.03(a)), whenever a contaminant is detected

above “background value,” the permit holder must “[c]ommence monthly

monitoring for each constituent for which background has been exceeded at

each well where background has been exceeded.”  N.H. Admin. R. Env-Wq

808.03(a)(2).  “Background” is defined as “the analytical detection limit for

that constituent”—a stricter standard than the challenged AGQS. Id. at

(b)(1).

To the extent treatment of impacted groundwater must eventually

occur at RMI’s site, such treatment will likely be identical irrespective of

any new AGQS, and, in any event, would not occur until well into the

future.  App. Vol. III, 43-44.  RMI has not articulated what immediate

impact the current standards might have on its facility.

With respect to RMI’s business operation generally, anyone taking

sludge from a facility for land application must first obtain a Sludge Quality

Certification (SQC) from NHDES.  N.H. Admin. R. Env-Wq 804.03.

Pursuant to its SQC, RMI already tests for nine PFAS compounds,

including all four at issue in this case.  App. Vol. III, 40-41.  The



19

challenged rules do not affect sludge testing or sludge facility operations.8

4. Charles G. Hanson

Mr. Hanson owns Hilltop Farm located at 121 Dane Road, Center

Harbor, New Hampshire.  Mr. Hanson is also a Director and Secretary of

RMI.  Mr. Hanson stated in the complaint that “Plaintiff Hanson will be

subject to new rules” and speculated that he “may be required to test for,

and if necessary, remediate, PFOA, PFOS, PFNA, and PFHxS, if the rules

are not enjoined.”  App. Vol. II, 5, ¶5.  However, NHDES does not require

groundwater monitoring for sludge site permits.  In any case, RMI holds a

“Sludge Site Permit Renewal” (Permit #SLS-01-004) for the land

application of treated sludge on “The Hanson Hilltop Farm” fields. Id. at

41.  As the permit holder, RMI, not Mr. Hanson, would be subject to the

terms of the sludge site permit.  As stated above, RMI’s operations would

not be impacted by the standards at issue here.

In summary, of the four plaintiffs, only two operate water systems,

i.e., only two would be subject to MCLs.  Both already tested and the

results came back below both reporting limits and detection limits.

Detection limits for the testing performed by plaintiffs were 1-8 ppt—

below even the lowest MCL at issue in this case.  The State estimated

future quarterly testing expenses for the Plymouth Water District to equal

approximately $700, which the State volunteered to pay in Q4 2019.  In any

event, Plymouth Water District, as a municipal subdivision bringing an

8 NHDES indicated that any biosolid standard was a “year or two” away.
App. Vol. IV, 232 [Oct. 18 Tr. 91].
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unfunded mandate claim, cannot be penalized for not performing testing

during the pendency of its case pursuant to RSA 31:3-a.  The other water

system owner—3M—has never submitted an affidavit substantiating injury.

No enforcement action against any water system in the State under the

challenged rules is imminent.9

Of the remaining two plaintiffs, RMI is unaffected by the MCL and

already subject to testing to levels below the AGQS and would, therefore,

not be impacted by the new standards.  Mr. Hanson is currently not

impacted by either standard.

D. NHDES Consideration of Costs and Benefits

Prior to finalizing rulemaking, NHDES extensively considered the

costs and benefits of the regulated compounds.  In an affidavit provided to

the trial court, NHDES described its process, stating:

In order to provide available information on cost and benefits
the department analyzed internal data, researched information
on costs and benefits prepared by others, and spoke with
experts.

App. Vol. III, 44-45.  After providing more information specific to costs,

the affidavit then specifically addressed benefits, stating:

For the description of what is known about benefit, the
department similarly looked at what New Jersey did and
USEPA’s guidance for quantifying benefits of a proposed
MCL.  Unfortunately, because of the emerging nature of these
chemicals and the lack of specific causation information

9 To the extent treatment is required, RSA 485:4 already empowers NHDES
to require installation of such treatment to protect public health, even in the
absence of a specific standard.  RSA 485:4, I.
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related to the many health impacts [that] have been associated
with the four PFAS compounds, neither were helpful.  At the
three information sessions held in the Fall of 2018, NHDES
asked stakeholders to provide any information or resources that
could help us monetize benefit.  After consultation with a
consulting health risk expert and the health economist team
that the department had recently engaged to calculate benefit
of a lower arsenic standard, the department concluded that the
existing methodologies to quantify benefit were not
appropriate to use in this case.  Instead we described the types
of benefits that would result and provided information on large
studies that had been done elsewhere which were not scalable
to New Hampshire.

App. Vol. III, 44-45.  Documents show that NHDES undertook the

approach described in the affidavit.  In its January 4, 2019 Summary

Report, NHDES devoted a section to “Costs to Affected Parties” and

another section to “Benefits of Affected Parties.”  App. Vol. I, 14-19, see

also 80-87.  The section on benefits follows:10

5. Benefits to Affected Parties

In general, it is difficult to quantify the monetized benefits for
environmental and public health standards, and often the case
is made that EPA’s guidance on deriving benefits for MCLs
underestimates benefit, particularly in the area of indirect costs
such as reduced quality of life for both the sick individual and
their family caregivers. Contingent valuation, which is a
survey-based economic method for valuing non-market

10 Information focusing on benefits is reproduced here because the trial
court seemed to question NHDES consideration of benefit but accept the
NHDES cost consideration.  However, extensive information considered by
NHDES on costs is also in the Appendix. See, e.g., App. Vol. I, 14-19.
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resources (e.g., asking people what they would pay to lower
the risk of an adverse health outcome) is a widely accepted
economic method to evaluate benefits in such cases as
establishing a MCL when reduction in risk can be reasonably
quantified. Contingent valuation is based on the economic
principle that value equates to willingness to pay.
Unfortunately, the type of information needed to use
contingent valuation is not yet available for PFAS. While
PFOA, PFOS, PFHxS and PFNA have clearly been associated
with numerous adverse health outcomes in animals, the
mechanism for, and risks related to, similar outcomes in
humans are not well understood. Accordingly, NHDES
currently has no quantified value of benefit, although there is
likely significant benefit to reducing exposure to these
compounds through drinking water given the findings of the
few previous direct exposure studies and the emerging findings
from current epidemiological studies. Qualitatively, given the
potential for direct health care treatments costs, associated
losses of economic production and income of those impacted,
and associated impacts to families and caregivers, limiting
exposure to PFOA, PFOS, PFNA and PFHxS at unsafe levels
may result in numerous and significant avoided costs.

NHDES researched the subject of benefit quantification and
spoke with experts, including a group of professors and
researchers at the University of New Hampshire (UNH), with
whom NHDES recently contracted to quantify the benefits of
reducing the arsenic MCL. NHDES intends to further evaluate
the possibility of quantifying benefit of these standards with
the group at UNH to see whether studies exist or emerge that
would allow the department to do so. In addition, through
previous stakeholder engagements, a number of stakeholder
groups have been engaging with other research institutions
throughout the United States to find recent methods or studies
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that can help quantify the benefits.

App. Vol. I, 19.  The appendix to this Summary Report included more

information on costs.

On June 28, 2019, NHDES published a document entitled New

Hampshire Department of Environmental Services Update on Cost and

Benefit Consideration (“Update”).  App. Vol. I, 90.  Among other things, it

stated:

Chapter Law RSA 345 requires the New Hampshire
Department of Environmental Services to consider what is
known about cost and benefit to affected parties when
proposing maximum contaminant levels (MCLs) and ambient
groundwater quality standards (AGQSs). This consideration
was documented in the [Summary Report], for the initial
proposed rules and is updated here for the final proposal. As
was the case for the initial proposal, the emerging nature of
PFAS contamination limits the availability of certain
information that would be needed for a complete quantification
of all the costs and benefits that will result from adopting these
rules. Examples of these limitations include not having
extensive sampling data for all potential contamination sources
and public water systems statewide and having an incomplete
understanding of all the health impacts associated with
exposure to these four PFAS. Since the initial proposal,
NHDES has continued to gather information and further
research what is known about costs and benefits to consider in
determining the standards to be included in the final proposal.
Consideration of the updated information was performed and
due to the clear, although difficult to quantify, health benefits
in limiting exposure, the department chose to not alter the
health based standards, despite recognizing the significant
implementation costs.
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App. Vol. I, 91.  The Update then provided additional information on costs

and benefits:

BENEFITS:
In the case of benefits, a number of new studies continue to
suggest significant health impacts related to these four
compounds, confirming that PFAS may:

Increase cholesterol levels
Increase liver enzyme levels
Affect growth, learning, and behavior
Interfere with the body's natural hormones, including
thyroid hormone levels and sex hormone levels that could
affect reproductive development and a woman's fertility
Affect the immune system (e.g., decrease how well the
body responds to vaccines)
Increase the risk of certain types of cancers

***

Additionally, the recent publication “A transgenerational
toxicokinetic model and its use in derivation of Minnesota
PFOA water guidance” provides a peer reviewed method to
estimate blood serum levels that result from exposure to PFOA
(later papers and one currently under peer review documented
similar capabilities for PFOS, PFNA and PFHxS) in infants
and children. As the statute specifically required that proposed
standards provide “an adequate margin of safety to protect
human health at all life stages, including but not limited to pre-
natal development”, this insight into how developmental-stage
blood serum levels respond to different amounts of each of the
four PFAS in drinking water strongly suggests that the
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proposed lower MCLs/AGQSs are necessary to keep infant
and children blood serum levels below the levels that indicate
enhanced risk of the various health endpoints identified by the
ATSDR above.

As was described in the [Summary Report], NHDES was not
able to monetize the avoided health impact costs. However,
some of these impacts are clearly associated with the
developmental stage of life and therefore can have significant
through-life costs such as direct health care treatment costs, the
associated losses of economic production and income of those
impacted, and the associated impacts to families and
caregivers. NHDES came to this conclusion after reviewing the
most recent published research and speaking with experts,
including a group of professors and researchers at the
University of New Hampshire (UNH) with whom NHDES
recently contracted to quantify the benefits of reducing the
arsenic MCL. After filing the initial proposal, NHDES
continued to reach out to experts and search for valid methods
for quantifying benefit. Two recent studies were identified that
have attempted to quantify benefits. The utility of   these
studies is discussed below. The lack of science identifying
direct causality between health impacts and these compounds
continues to limit quantification of benefit, as was discussed in
the [Summary Report] related to utilizing contingent valuation
studies. It should be noted that this is not unique to PFAS
regulation in other states, other compounds have been
regulated once the linkage to negative health impacts was
documented, but before direct causality and dose/rate
relationships were clearly known. This precautionary process
is followed in drinking water regulation to limit the harm
identified while the exact benefit is quantified through longer
term studies. NHDES, based on the most recent studies, is
confident that there is a clear and significant benefit to reducing
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exposure to these compounds through drinking water while
additional studies will help to more accurately quantify the
specific health care costs avoided from the known, and to be
discovered, specific health impacts caused by these four PFAS
compounds.

A new study produced by the Nordic Council of Ministers
“The Cost of Inaction, A socioeconomic analysis of
environmental and health impacts linked to exposure to PFAS”
has attempted to quantify costs associated with low, medium
and high risks of exposure to PFAS. This report assumes that
PFAS as a group directly causes certain associated health
impacts and then assumes a percentage of reported health
events, for instance for kidney cancer, is caused by exposure to
PFAS above certain levels. While not directly of utility to
quantifying the health benefit associated with the proposed
standards for these four compounds in New Hampshire, it does
provide further estimation of the avoided costs that could be
associated with reduced exposure to PFAS. A summary of the
report is attached.  Similarly, a recent study used a previous
study, that showed a clear link between low to moderate
exposure to PFOA and reduced birth weights, to estimate
health impact costs. This study, “Perfluorooctanoic acid and
low birth weight: Estimates of US attributable burden and
economic costs from 2003 through 2014”, showed that while
blood serum levels in the general US population are going
down, there are still impacts to birth weights and attempted to
quantify the through-life cost impacts of those reduced birth
weights. This is based on the National Health and Nutrition
Examination Survey (NHANES) database where the general
population is measured on a number of factors, including
PFAS blood serum levels. It is important to note that a number
of New Hampshire communities have measured blood serum
levels significantly above those found in the NHANES data,
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which implies there is significant benefit in reducing exposures
to better align with the national averages, as this study indicates
there are still health impacts (reduced birth weight) that could
be reduced by limiting exposure prior to and during pregnancy.
While this study cannot be directly related to NH’s population
to quantify a benefit due to health cost mitigation, it did
calculate (for the entire United States population) that the
health impacts due to reduced birth weight were 347 million in
2013-2014.  It is a consideration that the national averages for
PFOA blood serum levels during this time period were half
what has been measured recently in some impacted NH
communities. The cost implications estimated in the study
when the US population had similar blood serum levels to
NH’s impacted communities was approximately $2.7B. While
this does not quantify the benefits of reduced PFAS exposure,
it does imply that the benefits are significant,

Finally, the treatment that will be used at most public water
systems that exceed an MCL(s) is granular activated carbon.
This treatment may provide an ancillary benefit of removing
many other substances such as any new emerging chemicals
and other unregulated, not well studied PFAS.

App. Vol. I, 91-93.

In summary, NHDES culled information from around the world and

sought expert advice from various entities.  After consulting with “a health

risk expert and health economist team … the department concluded that the

existing methodologies to quantify benefit were not appropriate to use in

this case.  Instead, [NHDES] described the types of benefits that would

result….”  App. Vol. III, 44-45 (emphasis added).  Substantial information

on health impacts was provided throughout the NHDES material. Id. at 14-
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19, 91, 93-97.  As stated in its initial study, NHDES simply had no

“quantified value of benefit” that could be “monetized” because, as it

explained at length in background material, “the type of information needed

to use contingent valuation is not yet available.” Id. at 19.

The NHDES update confirmed this appraisal and explained at length

that the “lack of science identifying direct causality between health impacts

and these compounds continues to limit quantification of benefit….” Id. at

92.  Nevertheless, NHDES used “published research” and “experts,

including a group of professors and researchers at the University of New

Hampshire (UNH)” to describe the benefits of the standards. Id.  In

addition to the narrative on benefits, the background material thoroughly

explains adverse health impacts, the avoidance of which is a benefit.

Generally, this undertaking was a highly technical, scientific task.

E. The Preliminary Injunction Process

On September 30, 2019, the plaintiffs filed a 27-page complaint with

253 pages of attachments.  App. Vol. II, 3-283.  The State had 9 days to file

an objection to all of the plaintiffs’ claims. Id. at 417.  In this objection, the

State had to provide information about its consideration of costs and

benefits in preparation for the hearing on the request for a preliminary

injunction.  The agency provided the background information described

above.  App. Vol. III, 35-303.  The preliminary injunction hearing on

October 18, 2019, proceeded by legal argument and offer-of-proof without

live witness testimony.  Among other things, the State argued that:

The plaintiffs did not show immediate harm;
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The plaintiffs did not show irreparable harm;

The plaintiffs did not show a likelihood of success on the merits

because consideration of costs and benefits satisfied the statutory

requirements; and

No consideration of costs and benefits is required to adopt an

AGQS under RSA 485-C:6 making an injunction of the AGQS

improper.

See App. Vol. III; App. Vol. IV, 142-237 [Oct. 18 Tr.].

On November 26, 2019, the Merrimack Superior Court issued a

preliminary injunction in favor of all four plaintiffs with respect to both the

MCLs and the AGQS based solely on a claimed failure by NHDES to

properly apply the statutory provision requiring “consideration of costs and

benefits.”  Order, 1-2, 23 [Add. 48-9, 70].  The order enjoins the rules in

their entirety. Id.

 On November 27, 2019, the State asked for reconsideration because

the trial court enjoined the AGQS even though the statute mandating

promulgation of an AGQS contained no language regarding consideration

of costs or benefits. Id. Vol. IV, 326-74.  On December 16, 2019, the trial

court denied reconsideration finding the requirement to “consider costs and

benefits” found only in RSA 485 also applied to an AGQS because AGQS

must be equal to any adopted MCL.  Recon.Order, 2-3 [Add. 72-3].

This interlocutory appeal followed.
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SUMMARY OF THE ARGUMENT

As stated above, on November 26, 2019, the Merrimack Superior

Court preliminarily enjoined both the State’s drinking water standard

(MCL) and its groundwater protection standard (AGQS) for four PFAS

compounds.  The trial court erred because the plaintiffs failed to

demonstrate immediate harm—a prerequisite to a preliminary injunction.

Specifically, of the four plaintiffs, only two—the Plymouth Water District

and 3M—operate water systems subject to an MCL.  3M failed to submit

any affidavit related to harm and the Plymouth Water District cannot be

penalized for the failure to abide by the challenged standards during the

pendency of the lawsuit pursuant to RSA 31:3-a.  3M and Plymouth Water

District also already tested their water and results came back below both

reporting and detection limits.  The State even offered to pay for Plymouth

Water District Q4 water testing which the State estimated would cost $700.

The remaining two plaintiffs do not operate water systems.  One—RMI—is

already subject to testing to “background” levels, i.e., levels below the

AGQS.  The other is a farm owner who is not currently impacted by either

standard.

The trial court also enjoined both the rules adopting an MCL and the

rules adopting an AGQS for the alleged failure to adequately consider costs

and benefits even though the statute allowing NHDES to promulgate an

AGQS includes no such requirement.  Only the statute requiring NHDES to

establish MCLs for the four PFAS compounds includes “consideration” of

several factors, one of which is costs and benefits, but mandates

promulgation of a purely health-based standard, not a cost-based standard.



31

NHDES extensively considered costs and benefits.  Nevertheless, while

bypassing an articulation of requisite harm, the trial court ignored the

consideration NHDES gave the issue and imposed a cost-benefit analysis

requirement that does not appear in the applicable statutes, all in the context

of an abbreviated preliminary injunction proceeding as opposed to a full

hearing on the merits.
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ARGUMENT

I. Standard of Review

This Court “will uphold the decision of the trial court with regard to

the issuance of an injunction absent an error of law, [unsustainable

exercise] of discretion, or clearly erroneous findings of fact.” DuPont v.

Nashua Police Dep’t, 167 N.H. 429, 434 (2015) (quotations omitted).

However, this Court “review[s] the trial court’s application of the law to the

facts de novo.” Id.  “Statutory interpretation is a question of law, which

[the Court] review[s] de novo.”  Everett Ashton, Inc. v. City of Concord,

169 N.H. 40, 44 (2016).

II. The Record Does Not Support a Finding of Harm Necessary to
Justify Issuance of a Preliminary Injunction

A trial court must ensure that plaintiffs meet a heavy burden before

entering a preliminary injunction.

The issuance of injunctions, either temporary or permanent,
has long been considered an extraordinary remedy…. An
injunction should not issue unless there is an immediate danger
of irreparable harm to the party seeking injunctive relief, and
there is no adequate remedy at law. Also, a party seeking an
injunction must show that it would likely succeed on the
merits.

N.H. Dep’t of Envtl. Servs. v. Mottolo, 155 N.H. 57, 63 (2007) (internal

citations omitted) (emphasis added).  Therefore, a preliminary injunction

should be issued sparingly, and only when there is an (1) immediate danger

of (2) irreparable harm and when (3) the movant shows that it will likely

succeed on the merits.  Even where a defendant suffers no harm from an
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injunction, plaintiffs “cannot invoke equitable relief unless they show that

they would suffer substantial harm . . . .” Fletcher v. Frisbee, 119 N.H.

555, 559 (1979).

A. Plaintiffs Failed to Establish Immediate Harm

The plaintiffs’ complaint and motion for temporary and preliminary

injunction, although lengthy, contained no recitation of any specific harm

against any plaintiff.  Instead, the pleadings speculated as to possible future

harm to entities throughout the State.  App. Vol. II, 3-29, 283-308.  Neither

the complaint nor the motion was verified and no affidavits related to harm

were attached. Id.  3M has never submitted an affidavit substantiating harm

and is, therefore, not entitled to a preliminary injunction as a matter of rule.

See Super. Ct. R. 11(b).  (“The court will not hear any motion grounded

upon facts, unless such facts are verified by affidavit….”).

After the State objected to the plaintiffs’ unsupported and generic

assertions, the three other plaintiffs submitted affidavits on the eve of the

preliminary injunction hearing.  App. Vol. IV, 29-56.  These affidavits were

written in the subjunctive, were entirely speculative, and provided no

information as to the timing of any alleged harm. Id.  It is beyond dispute

that a “plaintiff seeking an injunction must demonstrate that there is an

immediate threat of harm.” Meredith Hardware, Inc. v. Belknap Realty Tr.,

117 N.H. 22, 26 (1977).  Indeed, it “has long been settled that injunctive

relief is one of ‘the peculiar and extraordinary powers of equity’ (Bassett v.

Salisbury Mfg. Company, 47 N.H. 426, 437 [1867]) exercised only when

warranted by ‘imminent danger of great and irreparable damage.’ Wason v.

Sanborn, 45 N.H. 169, 171 [1862].” Johnson v. Shaw, 101 N.H. 182, 188–
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89 (1957).

These three plaintiffs assert that they, along with all public water

system owners in the state, could be required to install treatment systems in

the future if testing shows that their water exceeds the new standards.  App.

Vol. II, 18-20; App. Vol. IV, 33-4, 36, 45, 54-55.  Yet, the plaintiffs seem

to agree that remediation costs are purely speculative.  App. Vol. IV, 261

[Dec. 6 Tr. 20] (wherein plaintiffs state: “And it doesn’t go to whether

Plymouth or anybody else right now is going to have to impose a treatment

system or anything else. We don’t know that yet”).11

The State provided the trial court with detailed information, recited

above, demonstrating that none of the plaintiffs demonstrated that they will

suffer immediate harm. See Statement of Facts, Section C, supra.  As

stated above, 3M and RMI already tested for PFAS, and Mr. Hanson has no

testing obligation under the challenged rules.  The Plymouth Water

District—the only municipal plaintiff in this case—cannot show immediate

harm as a matter of law, because it is protected from any penalty for

noncompliance during the pendency of the case pursuant to RSA 31:3-a.

None of the pertinent factual information provided by the State was

contradicted by plaintiffs’ affidavits.

Accordingly, the plaintiffs cannot demonstrate, and never alleged,

they would suffer any immediate harm.  Not surprisingly, the trial court

11 Even if remediation costs were not speculative, the record establishes that
test results for two plaintiffs—3M and Plymouth Water District—show that
PFAS concentrations are currently below the threshold for any required
remediation. See Statement of Facts, Section C, supra.  RMI, while not a
public water system subject to the rules, is already obligated to treat PFAS
in its groundwater to a level below that set by the challenged rules. Id.
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never found immediate harm; in fact, it never described any harm at all.

Order, 23 [Add. 70].  Rather, it merely stated that the “Plaintiffs will never

be able to recoup the expenses they incur if they succeed at trial….” Id.  In

other words, any expense incurred by the plaintiffs would constitute

irreparable harm because sovereign immunity barred monetary recovery

against the State.12  However, the trial court never described what these

“expenses” could be or which plaintiff would incur them.  It certainly never

found any cost to be immediate.  In the absence of a finding of immediate

harm, a preliminary injunction may not issue. Meredith Hardware, 117

N.H. at 26.

B. Claims of Generalized Harm Are Insufficient to Justify
Injunctive Relief

Plaintiffs have avoided arguing in favor of any actual, immediate

harm, asserting instead that they need not demonstrate harm at all.

Throughout this case, the plaintiffs have refused to abide by the automatic

disclosure requirement in Super. Ct. R. 22 or respond to any discovery

requests claiming that they need not demonstrate any harm either to

establish standing or to obtain an injunction.  App. Vol. IV, 376-7 (“The

State does not have a right to any discovery against the Plaintiffs in this

case”).  Instead, they assert that “[a] showing that NHDES violated any one

12 The State does not address the trial court’s ruling regarding the
“irreparability” of harm given that no harm, and certainly no immediate
harm, was found.  However, the State notes that the trial court verbally
asserted that the cost of testing would not even qualify as “irreparable”
harm.  App. Vol. II, 440 [Oct. 1 Tr. 23] (wherein the trial court stated that
“payment of a couple thousand dollars is not going to be irreparable
harm”).



36

of RSA 541-A, RSA 485:3, and Art. 28-a is independently and wholly

sufficient for Plaintiffs to meet its [sic] burden for injunctive relief.”  App.

Vol. IV, 381.  Therefore, according to the plaintiffs, any party can bring

suit to enjoin any governmental function without showing harm.

However, to merit the extraordinary relief of a preliminary

injunction, there must be “an immediate danger of irreparable harm to the

party seeking injunctive relief.” Murphy v. McQuade Realty, Inc., 122 N.H.

314, 316 (1982) (emphasis added); see also Mottolo, 155 N.H. at 63.  The

plaintiffs, however, admit that they envision a generalized claim.  App. Vol.

IV, 234 [Oct. 18 Tr. 93] (telling the trial court: “you don’t just consider the

impact to these Plaintiffs here, because this is really an integrity of the

process.  So it’s just not the impact of those before you”); id. at 237 (“The

measure of the harm inflicted by the Final Rules is not specific to the

Plaintiffs that filed this lawsuit.”).  Such generalized claims of process

violations do not even establish standing, never-mind the individualized

harm required to justify an award of injunctive relief.

Case law confirms the need for individualized harm even in the

rulemaking context.  Plaintiffs must show that they “suffered harm” as a

result of any alleged rulemaking infirmity.  In Nevins v. New Hampshire

Dep’t of Res. & Econ. Dev., 147 N.H. 484 (2002), the plaintiff alleged that

“DRED” failed to undergo rulemaking required by RSA 541-A with respect

to a lease agreement.  The plaintiff’s claim failed partly because it did not

“assert that if DRED had followed proper rulemaking procedures, thereby

allowing for public input into the rulemaking process, DRED would not

have entered into the lease with U.S. Cellular,” the harm alleged by the

plaintiff. Nevins, 147 N.H. at 488.
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Contrary to this Court’s analysis in Nevins, in this case the trial court

granted the injunction based solely on the alleged failure of NHDES to

consider costs and benefits specific to the final standards.  The plaintiffs

have never explained, and the trial court did not find, how the NHDES

decision on a final standard would or could have been different if it had

done more to consider costs and benefits, much less in a way that would

have caused plaintiffs harm.  In fact, they cannot do so as the statute

requires a health-based, not a cost-based, standard.  Thus, the trial court

could not meet the standards necessary for injunctive relief.

III. The Trial Court Wrongfully Applied the Requirement to
Consider Costs and Benefits of an MCL in RSA 485:3 to the
Establishment of an AGQS under RSA 485-C:6

As previously stated, NHDES conducted rulemaking related to two

separate standards—MCLs and AGQS.  These are distinct.  RSA ch. 485,

the Safe Drinking Water Act, allows NHDES to create MCLs that apply to

public water systems.  Systems must test to determine if an MCL is

exceeded.  If an MCL is exceeded over four quarterly samples, further steps

may be required.  In contrast, RSA ch. 485-C, the Groundwater Protection

Act, allows NHDES to establish an AGQS, a cleanup standard applied to

remediation sites to ensure the protection of groundwater.  Each of these

two separate standards appear in their own chapter within the RSAs.  The

final promulgated rules are in different rule chapters as well—MCLs are in

the Env-Dw 700 rules for Water Quality: Standards, Monitoring,

Treatment, Compliance, and Reporting, whereas the AGQS resides in the

Env-Or 600 Contaminated Site Management rules.  N.H. Admin. R. Env-
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Dw 700; N.H. Admin. R. Env-Or 600.

Nothing in RSA ch. 485-C, the Groundwater Protection Act,

requires NHDES to consider costs and benefits.  If the legislature wanted

NHDES to consider costs when promulgating an AGQS, it could have said

so.  It clearly knew how. Petition of Carrier, 165 N.H. 719, 721 (2013)

(“We interpret legislative intent from the statute as written and will not

consider what the legislature might have said or add language that the

legislature did not see fit to include”); see also Appeal of Roland, 170 N.H.

467, 470 (2017) (noting that “[i]f the legislature wanted to establish a

mandatory timeframe, it knew how to do so”).  The promulgation of an

AGQS cannot be enjoined for an alleged infirmity in a process located in a

different statute and unique to the establishment of a different standard.

Contrary to the trial court’s legal finding, the fact that an AGQS

must be set at the same level as an existing MCL does not mean that all the

requirements for establishing an MCL can be read into the separate statute

concerning the creation of an AGQS.  Similar language requiring that an

AGQS be set at the level of federal MCLs or federal health advisories

existed for many years.  As can be seen in the struck-through portion of SB

309, RSA 485-C:6 previously stated:  “Where federal maximum

contaminant levels or health advisories have been promulgated under the

Safe Drinking Water Act or rules relevant to such act, ambient groundwater

quality standards shall be equivalent to such standards.”  App. Vol. I, 111.

Grammatically, this language is identical to that relied upon by the trial

court here.  However, no one ever interpreted this to mean that all of the

requirements placed upon the federal government in establishing a health

advisory suddenly applied to the State whenever it made an AGQS.  Such a
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result bears no resemblance to the statutory language.

In summary, the trial court erred by enjoining the AGQS for the

alleged failure to meet requirements pertaining solely to creation of an

MCL, which reside in an entirely different chapter.  Such an interpretation

has no basis in the statutory language.

IV. The Trial Court Misinterpreted RSA 485:3’s Requirement to
Consider Costs and Benefits

The trial court also erred in its analysis of the likelihood of success

on the merits.  Neither the APA nor RSA 485:3 require NHDES to

commence the arduous and expensive analysis required of the U.S. EPA

under federal rules.  RSA 485:3.  The trial court appears to recognize as

much.  Order, 22 [Add. 69].  The law merely says that rulemaking shall

commence “after consideration” of “costs and benefits.”  In Appeal of

Nationwide Ins. Co., 120 N.H. 90 (1980), this Court analyzed what it meant

for the Commissioner of the N.H. Dept. of Insurance to give “‘due

consideration’ to the factors enumerated in RSA 412:15 and RSA

414:3….” Id. at 93.  The Court determined that the Commissioner had

discretion to determine how to give various factors “due consideration.” It

stated:

RSA 413:3(b) (Supp.1977) does not prescribe the weight to be
accorded to the various factors considered by the
commissioner in ratemaking, and it is within his discretion to
determine both the method to be used in deriving rates and the
weight to be given to each factor. Nationwide has not
overcome the presumption that the commissioner’s decision is
prima facie lawful and reasonable.
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Nationwide, 120 N.H. at 94 (internal citations omitted).  In this case, RSA

485:3 required NHDES to give “consideration” to costs and benefits before

adopting an MCL.  It did so.  The affidavit from Sarah Pillsbury,

Administrator of the NHDES Drinking Water and Groundwater Bureau,

and the two publicly-available cost/benefit reports attached thereto, provide

ample information about this process.  App. Vol. III, 43-230.  It is beyond

dispute that NHDES considered costs and benefits.

Nevertheless, the trial court, while appearing to accept NHDES’ cost

consideration, described NHDES’ consideration of benefits as inadequate.

Order, 22 [Add. 69].  The trial court began by relying on the plain meaning

of “consideration,” stating:  “Merriam-Webster’s online dictionary defines

‘consideration’ as ‘to think carefully about something, typically before

making a decision.’”  Order, 21-22 [Add. 68-9].  The trial court appeared to

agree with NHDES’ assertion that benefits could not be quantified or

monetized, but then stated:  “Where, as here, there is no quantification of

the level of harm caused by PFAS at different levels of exposure, at the

very least some explanation for benefits expected from imposing different

levels of concentration and correlative different levels of cost must be

made.”  Order, 22 [Add. 69].  However, the trial court provided almost no

substantive explanation of how NHDES’ actual consideration of benefits

was inadequate under the statute.

The trial court overlooked substantial evidence in the record proving

that NHDES carefully considered the benefits of establishing health-based

standards for PFAS. See Statement of Facts, Section D, supra. To the

extent the trial court did consider this evidence, its explanation

demonstrates it reasoned incorrectly.  The trial court fundamentally
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misunderstood the scope of the statutory requirement—to consider costs

and benefits—and the technical nature of cost consideration in developing a

health-based standard.

For example, the trial court improperly sought to impose on NHDES

a requirement to conduct a full cost-benefit analysis.  In fact, the trial court

titled the relevant section of its order:  “The Cost Benefit Analysis Required

by RSA 485:3, I(b).”  Order, 18 [Add. 65].  The statute, however, requires

NHDES to consider several factors, one of which is costs and benefits.  It

does not require NHDES to conduct a cost-benefit analysis.  These two

concepts are different:

Regulatory decisions incorporate cost considerations in several
ways. The decision-maker can disregard cost completely,
merely take cost into consideration, use cost-effectiveness
analysis to determine the least expensive method of achieving
the objective, or formally balance costs against benefits. This
last method, better known as cost-benefit analysis, is unique in
that it considers cost when establishing the goal as well as the
method of achieving the goal.

March Sadowitz, Tailoring Cost-Benefit Analysis to Environmental Policy

Goals: Technology-and Health Based Environmental Standards in the Age

of Cost-Benefit Analysis, 2 B.U. J. Sci. & Tech. L. 11 (1996) at ¶22; see

also Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 217 (2009) (stating

that a “cost-benefit analysis … compares the costs and benefits of various

ends, and chooses the end with the best net benefits”).  The statute does not

require a “cost-benefit analysis,” it requires “consideration of … costs and

benefits.”  RSA 485:3.I(b).   This language most closely resembles the
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terms at issue in Nationwide (cited above).13  In any event, the statute

requires NHDES to create a health-based standard, not a cost-based

standard.

Though federal law is not controlling, the decision of the U.S.

Supreme Court in Am. Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490

(1981) further illustrates the trial court’s error.  In Donovan, the U.S.

Supreme Court held that “[w]hen Congress has intended that an agency

engage in cost-benefit analysis, it has clearly indicated such intent on the

face of the statute.” Donovan, 452 U.S. at 510.  For example, a clear

requirement to engage in a “cost-benefit analysis” would require that

“benefits to whomsoever they may accrue are in excess of the estimated

costs.” Id. (quoting 33 U.S.C. § 701a).  By contrast, when an agency must

“consider cost,” the U.S. Supreme Court has “made it quite clear that it did

not read the statute to require a formal cost-benefit analysis.” Nicopure

Labs, LLC v. Food & Drug Admin., 266 F. Supp. 3d 360, 402 (D.D.C.

2017), aff’d, 944 F.3d 267 (D.C. Cir. 2019) (citing Michigan v. EPA, ––

U.S. ––, 135 S.Ct. 2699 (2015)).  RSA 485:3 contains no language

requiring a cost-benefit analysis.

Even when statutes require a formal cost-benefit analysis, courts

afford the agency significant deference in its conduct of the analysis.  In

13 The trial court failed to give deference to NHDES’ considered opinion of
what the statute it implements actually requires. Appeal of Town of
Seabrook, 163 N.H. 635, 644 (2012) (“[I]t is well established in our case
law that an interpretation of a statute by the agency charged with its
administration is entitled to deference.”).
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Nicopure Labs, reviewing the U.S. Food and Drug Administration’s rules

on vaping, the court held that even if the cost-benefit analysis required by

Michigan v. EPA did apply:

[T]he administrative record reflects that the agency expressly
considered both the burdens the decision would impose on the
vaping industry and the benefits to the public. Thus, even if the
agency was bound by the decision in Michigan v. EPA to pay
“some attention to cost,” that was done in this case, and the
decision cannot be overturned on that basis.

Nicopure Labs, 266 F. Supp. 3d at 403 (internal citations omitted).  The

FDA in Nicopure Labs faced similar problems to those experienced by

NHDES and engaged in a similar approach, which the court approved:

While the agency conceded that it could not “quantify the
benefits of the final rule due to lack of information and
substantial uncertainties associated with estimating its effects,”
it concluded that the rule was justified in light of [] “welfare
gains.”

Id. at 404.  The court rejected the very challenge asserted by the plaintiffs

in this case:

[P]laintiffs argue that in failing to quantify the benefits of the
rule, the agency “shirk[ed] a statutory responsibility simply
because it [was] difficult.” They posit that “[a]n agency cannot
realistically determine that a rule’s benefits justify its costs if
it does not have at least a general grasp of the rule’s benefits.”
While it is true that the agency concluded that the “direct
benefits [of the Deeming Rule] ... are difficult to quantify”
monetarily, it is disingenuous to argue that the agency did not
articulate “at least a general grasp of the rule’s benefits,”
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because the RIA provided substantial detail on the benefits of
the rule, and the reasons why quantification was not possible.
And, as noted above, there was no statutory duty to quantify
the benefits at all, and even if such a duty can be implied from
a statutory provision that lacks any requirement that the agency
must find regulation to be “appropriate and necessary,”
Michigan v. EPA does not require that the benefits be
quantified in any particular way when compared to the costs.

Nicopure Labs, 266 F. Supp. 3d at 406 (internal citations omitted).

In addition to imposing an incorrect standard as described above, the

trial court’s analysis is incorrect for two additional reasons.  First, the final

rule does not reflect a different policy choice than the initial proposal.  In

other words, NHDES did not decide to do one thing in its initial proposal

and then change course in the final rule.  In compliance with the statutes,

both standards were health-based, meaning “necessary to protect the public

health.”  RSA 485:3, I.  NHDES simply obtained more information on

health impacts between the initial and final rule and, consequently,

determined that the levels initially proposed would not protect health as

originally believed, and that lower standards were needed.  App. Vol. III,

47-48.  In other words, the final standard is simply a more accurate

numerical articulation of the same health-based standard.  Therefore, the

benefits will be essentially the same.

Second, rather than focus on the actual actions undertaken by

NHDES, the trial court took issue with the manner in which both NHDES

and its attorneys described the agency’s role.  Specifically, the trial court

appeared disturbed at NHDES’ assertion that it looked at all “known”

information and the State’s assertion in its objection that NHDES
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performed its task to the “best of its ability.”  Order, 19, 21 [Add. 66, 68].

The trial court relied on these statements to infer what it deemed an

“implicit suggestion” from NHDES that it needed to give costs and benefits

only “cursory consideration.”  Order, 22 [Add. 69].  It appears that the trial

court felt that these descriptions of what NHDES did, rather than the

evidence of what NHDES actually did, “compell[ed] the Court’s

conclusion.” Id.

However, NHDES never asserted that it did or should give

consideration of costs and benefits only a “cursory consideration” and the

information submitted demonstrates that it did just the opposite.  The

description that NHDES reviewed “known” information or did so “to the

best of its ability” should pose no issue.  First, what NHDES actually did is

clear, regardless of any description thereof.  Second, no one can reasonably

suggest that the statute compelled NHDES to review unknown information

or to perform its tasks beyond the best of its ability.  Therefore, the trial

court’s characterizations are both inaccurate and immaterial.

CONCLUSION

Wherefore, the State requests that this Honorable Court find the

preliminary injunction to be issued in error and remand the case for further

proceedings consistent with its order.

The State requests a 15-minute oral argument.  Attorney Brooks will

argue for the State.  Copies of the written decisions appealed from are

included in an addendum to this brief.



46

Respectfully submitted,

THE STATE OF NEW HAMPSHIRE

By its attorney,

GORDON J. MACDONALD
ATTORNEY GENERAL

Dated:  April 29, 2020 /s/ K. Allen Brooks
K. Allen Brooks, Bar No. 16424
Senior Assistant Attorney General
Chief, Environmental Protection Bureau
Christopher G. Aslin, Bar No. 18285
Senior Assistant Attorney General
Office of the Attorney General
33 Capitol Street
Concord, N.H. 03301-6397
(603) 271-3679

CERTIFICATE OF COMPLIANCE

This brief complies with the word limitation set out in Supreme

Court Rule 16(11), and contains 9150 words.

CERTIFICATE OF SERVICE

I hereby certify that a copy of the State’s brief shall be served on all

counsel of record through the New Hampshire Supreme Court’s electronic

filing system.
/s/ K. Allen Brooks
K. Allen Brooks, Esq.



47

ADDENDUM

Table of Contents Page

1. Merrimack County Superior Court, Order, McNamara, J.
(November 26, 2019) ………………………..……………. 48

2. Merrimack County Superior Court, Order, McNamara, J
(December 16, 2019) ……………...……………………… 71



11/26/2019 11:46 AM
Merrimack Superior Court

This is a Service Document For Case: 217-2019-CV-00650 48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



on
Document Sent to Parties
Clerk's Notice of Decision

11/26/2019

70



12/16/2019 12:16 PM
Merrimack Superior Court

This is a Service Document For Case: 217-2019-CV-00650 71



72



on
Document Sent to Parties
Clerk's Notice of Decision

12/16/2019

73




